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Hon. Michael C, Gaus, ].S.C.
Sussex County Courthouse
43-47 High Street, 20¢ Floor
Newton, New Jersey 07860

February 26, 2020
Via Email and Regular Mail

Re: In the Matter of the Application of the Township of Chatham, a Municipal
Corporation of the State of New Jersey
Docket No. MRS-L-165g-15

Dear Judge Gaus,

This report is prepared in the above referenced matter in response to the court’s order of
December 17, 2019 directing me to provide recommendations concerning the motion
for continued immunity from builder's remedy lawsuits and exclusionary zoning
litigation and other relief sought by the Township of Chatham, in addition to any cross-
motions or petitions filed in response.

As will be noted further, these actions taken by the parties have been affected by new
developments since their filing. This report is divided into sections. The first section
provides the salient points leading to the Township's motion, followed by a brief
description of the filings. In the third section the agreement in principle between the
main parties is described. This is followed by my recommendations to the court and a
schedule of actions to be taken.

Background Information

The Township of Chatham filed a Declaratory Judgment action before the court on July
7, 2015 seeking to have its affordable housing efforts deemed compliant with the Mount
Laurel Doctrine and the Fair Housing Act of 1985 (N.].S.A. 52:27D-301 et seq.) This
followed the decision in In re N.JLA.C. 5:06 and 5:97, 221 N.]. 1, (2015) issued by the NJ
Supreme Court on March 15, 2015, that set forth a process of municipal compliance with
the Mount Laurel Doctrine and their constitutional obligations.

On December 13, 2018, Fair Share Housing Center, Inc. (“FSHC"), a NJ Supreme Court
designated interested party, and the Township of Chatham reached a Settlement

Agreement on the terms and conditions that could lead to a judgment of compliance and
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repose. ‘This is determined first through the court’s order finding that it was fair to the
low and moderate income population of the region; and secondly, that its Housing Plan
Element and Fair Share Plan (“HEFSP”) meet the statutory and regulatory rules
governing such plans.

The Settlement Agreement determined that the municipality had a rehabilitation share,
or present need of 63 units, a prior round obligation of 83 units and a third round
prospective need of 387 units. The third round prospective need includes both the gap
present need and future need covering the entire 26-year span of the third round.
Recognizing that the Township of Chatham lacked the vacant land and redevelopment
resources to address the full prospective need, the agreement determined that the
realistic development potential {“RDP”) was 200 units and the unmet need was 187
units. The rehabilitation share was subsequently reduced to 6 units based on a
structural conditions survey undertaken by the Township.

The Settlernent Agreement included using existing owner-occupied rehabilitation
programs for the 6 units. The priot round included for-sale units at Vernon Gove for 75
units, 6 bedrooms/units at a group home with 6 rental bonuses, for a 4-unit surplus.
The third round RDP was addressed using a regional contribution agreement with
Newark for 8 units, 72 units of extensions of controls, a 24-unit inclusionary building(s)
on the Skate Park site stemming from a 53-unit market-rate townhouse development
(“Arbor Green” and “Dixiedale”, respectively), and a 74-unit municipally-sponsored
100% family rental development. These components generate a rental bonus of 5o
credits. The 228 units and bonuses create 28 surplus units towards the unmet need for
the third round. Combined with the 4 surplus units/credits from the prior round, the 32
units go towards unmet need. The Township was also required to adopt a mandatory
setaside ordinance and an overlay district on an office site for unmet need purposes that
were adopted in December 2019.

The Settlement Agreement was the result of a partial fairness hearing was conducted by
the Hon. Maryann Nergaard, }.S.C. on May 4, 2018 to approve the extension of
affordable controls. Judge Nergaard found, in an order dated the same day, that the
extensions by an amendment to the master deed were an acceptable means towards
meeting the Township’s municipal obligations. A second fairness hearing was held on
February 22, 2019 by Judge Nergaard on the terms of the Settlement Agreement
reached between the Township and FSHC in December 2018, In an ordex dated the
same day, the judge determined that the Settlement Agreement’s terms and conditions
were fair to the low and moderate income population in the housing region.
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This order established a time table of 190 days in which the Township would complete
its HEFSP and the court would hold a compliance hearing, or July 22, 2019. Three
subsequent requests for extension of immunity were granted as the Township attempted
to select its 100% affordable housing site and gain compliance for its HEFSP and
implement its Plan. The present matters before the court stem from the Township
seeking another extension on December 17, 2019 and the objection by FSHC to that
request.

Chatham Township Motion

The Township of Chatham seeks approval of its development fee ordinance, as
embodied in adopted Ordinance 2019-22, its Spending Plan for the disbursement of
such monies in an affordable housing trust fund as collected through the ordinance, an
extension of the time period for demonstrating compliance until June 14, 2020,
scheduling its Compliance Hearing after that date and temporary immunity from
builder’s remedy lawsuits until the Compliance Hearing. In support of the motion
aside from the brief are certifications from Robert Hoffmann, Township Manager;
Frank Banisch, Township Planner; and Gregory LaConte, Township Clerk,

FSHC Cross-Motion and Complaint in Lieu of Prerogative Writs

The cross-motion filed by FESHC secks to enforce litigant’s rights and remove the
immunity enjoyed by Chatham Township from builder’s remedy lawsuits, More
specifically, FSHC seeks to have this office appointed with defined powers subject to the
court, to select the municipal affordable housing site, prepare a constitutionally
compliant HEFSP, and otherwise act as the implementation monitor of the Township’s
affordable housing efforts. Further, the cross-motion seeks to stay the vesting of all site
plan approvals and to institute a scare resources order related to land development and
the payment of legal costs, fees and interest in bringing the action.

ESHC also filed a Complaint in Lieu of Prerogative Writs against the Township of
Chatham, its Planning Board and the developers of the Dixiedale and Arbor Green
projects, Sterling/Sun at Chatham, LLC and Southern Boulevard Urban Renewal, LLC,
respectively. In this action, ESHC seeks an order to find Chatham Township not in
compliance with the Mount Laurel Doctrine, require the Township to be compliant, to
void the approvals granted by the Planning Board for the two sites, void the ordinances
that rezoned the sites to accommodate this development, rezone the subject properties
to produce more than the 24 units of affordable housing, impose a scare resource
constraints order and for the payment of attorney’s fees, other legal costs and interest.
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Sterling/Sun at Chatham, LLC and Southern Boulevard Urban Renewal, LLC Reply Brief
Brief of Betsie Haar, Owner of Dixiedale Farm

The development entities of the Dixiedale and Arbor Green sites seek to avoid injunctive
relief that would delay or eliminate the ability to develop the two sites as approved by the
Chatham Townghip Planning Board and seek estoppel against FSHC from challenging
the approvals. Effectively, counsel for Betsie Haar, landowner of the Dixiedale tract,
seeks the same avoidance.

Fefice Motion to Consolidate or Intervene; Complaint in Lieu of Prerogative Writs

Christopher and Ashley Felice seek to intervene in the Township’s Declaratory
judgment action and enjoin the municipality from including the municipal building at
58 Meyersville Road as an affordablée housing site. This motion is opposed by the
Township and Fair Share Housing Center. I believe this matter is moot as the
municipality does not now propose affordable housing on the municipal building site.

Mediation and Additional Settlement Discussion

Mediation was conducted at the Sussex County Courthouse on February 14, 2020 and in
my offices on February 21, 2020. [ also met directly with Chatham Township
representatives on February 3 and with the Township Committee on February 20, 2020.
Based on those meetings as well as correspondence and telephone discussions, I can
report that an agreement in principle has been reached between Chatham Township and
Fair Share Housing Center for amending the Decernber 2018 Settlement Agreement in
an expeditious manner, An amendment to the Settlement Agreement authored by
FSHC will be circulated by February 28 and returned by Township counsel by March 3.
Finalization of the amendment is to be completed by March 6, Authorization to execute
the revised Settlement Agreement will be adopted at the March 12, 2020 governing body
meeting. The full schedule of required actions is found in the “Schedule” section.

The following outlines the parameters that have been agreed to by the two parties:

1. The Township is to continue to provide g8 total new affordable housing umits
consisting of 24 family rental units at Arbor Green and at least 59 units on the
identified municipal siter, All 59 units shall meet the bedroom distribution
requirements as if all 74 required units of municipally-sponsored housing are
placed on the site with the 59 units consisting of all two- and three-bedroom

t . The location of this site is not being disclosed in this report in order for the site suitability
analysis to be conducted.
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units. If more than 59 units are constructed at the site, the additional units
may be one-, two-, or three-bedroom units. All of the units on the municipal
site shall be family rental units. The remaining required units to meet the
‘minimum of 74 rental units, shall consist of group home bedrooms and shall
be permitted to count as one-bedroom units for the purposes of ensuring the
appropriate bedroom mix.

2. The Township shall be permitted to utilize the provisions of N.L.S.A. 52:27D-
311(j) to create a veteran's preference for up to 20% of the units at the
municipal site.

3. The Township will be permitted through a selected affordable housing
developer to apply for federal 9% Low Income Housing Tax Credits through
the 2021 funding cycle. It is assumed that the funding cycle will occur on a
schedule similar to the 2020 round. Funding for the 2021 round is thus
anticipated for the Fall of 2021 and the commencement of construction in the
Spring of 2022. The Township may apply at any time for 4% tax credits in lieu
of participating in the 9% tax credit round,

4. The Township agrees to p:iy FSHC an additional $30,000 for legal costs within
45 days of court approval of the amended Settlement Agreement.

5. The Township and FSHC agree to an Implementation/ Compliance Schedule
as discussed during the February 21, 2020 Mediation and the email of Albert
Cruz, Esq. to Bassam Gergi, Esq., dated February 22, 2020. My recommended
schedule is found in a subsequent section of this report. The Township and
FSHC will seek incorporation of the schedule into a future oxder of the court
and oversight by this office of compliance by the parties.

6. TSHC will withdraw its pending cross-motion to enforce litigant’s rights upon
an executed amended settlement agreement and an order from Your Honor
fixing the Implementation/Compliance Schedule and scheduling the Fairness
and Compliance Hearing,

7. FSHC will agree to a consent order for the Township to receive approval from
the court of its Development Fee Ordinance adopted on December 19, 2019,
provided that all such fees collected at deposited within an affordable housing
trust fund to be established by the governing body. The Township will delay or
withdraw its request for approval of its Spending Plan at this time and will seek
such approval at the Fairness and Compliance Hearing of the HEFSP,
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8. The Township and FSHC agree to request from the court that the Fairness and

Compliance Hearing be scheduled during the last two weeks in June 2020,

The Township will provide to FSHC and this office a site suitability evaluation
for the municipal site by end of business March 11 to include as part of the
amended agreement,

Recommendations

The Township of Chatham and Fair Share Housing Center have diligently pursued a
means of accommodating each other’s concerns in a manner that lies within the
confines of Mount Laurel Doctrine setflements. Consequently, it is my
recommendation that the two parties proceed with the actions that are necessary to be
undertaken as indicatéd in the schedule, 1will periodically report to the court on the
progress of the schedule but request of the court a firm date for the Fairness and
Compliance Hearing, I further offer additional recommendations as follows:

I

Postponement of the pending motions before the court to a date following the
March 12 Township Committee meeting where the amended Settlement
Agreement shall be authorized and executed. If the court’s schedule allows,
suggest March 13 for the return date on the motions hearing.

1 recommend the Township of Chatham receive continued immunity from
builder's remedy lawsuits until the Fairness and Compliance hearing is
completed, provided that the Implementation and Compliance Schedule is
faithfully adhered to.

I recommend approval of the Township’s Development Fee Ordinance provided
all funds collected are placed in an affordable housing trust fund.

1 do not recommend the approval of the Spending Plan separate and apart from
the approval of the HEFSP.

The development approvals obtained by Sterling/Sun at Chatham, LLC and
Southern Boulevard Urban Renewal, LLC should be permitted to proceed as the
amended Settlement Agreement does not contemplate any changes that would
affect these properties. This assumes that the motions brought by Fair Share
Housing Center to void the approvals will be withdrawn by them or dismissed
by the court. In conjunction with a withdrawal, Fair Share Housing Center and
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Clarke Caton Hintz the Township of Chatham will agree to terms for the withdrawal by the

rescheduled return date of the motions hearing.

6. All of the group homes should be placed in existing residential areas of the
municipality in accordance with the best practice for their residents.

2. All documents and materials intended for the Fairness and Compliance Hearing
should be on file by May 29, 2020, excepting that the fully executed
redevelopment agreement may be submitted prior to the hearing date.

Implementation and Compliance Schedule

I recommend to the court the following Implementation and Compliance Schedule
leading to a Fairness and Compliance Hearing,

Action Item Due Date

FSHC to submit Amended Settlement Agreement to Chatham | February 28, 2020

Chatham to submit comments on the Amended Settlement
Agreement to FSHC
Public notice of HEFSP hearing March 5, 2020

March 3, 2020

Amended Settlement Agreement finalized; transmitted to
Township Committee

Site Suitability Analysis of municipal site transmitted to the
parties

Township Committee authorizes execution of Amended
Settlement Agreement; Agreement executed

Township Committee authorizes the Planning Board and

March 6, 2020

March 1z, 2020

March 12, 2020

Township Planner to conduct an Area in Need of March 12, 2020
Redevelopment study of the municipal site
Motion Hearing/Case Management Conference March 13, 2020

Planning Board conducts public hearing on the adoption of the
HEFSP
Township Committee adopts resolution endorsing the HEFSP | March 26, 2020

March 16, 2020

First public notice of Area in Need of Redevelopment hearing Week prior to and

by Planning Board including April 16,
2020

Second public notice of Area in Need of Redevelopment Week prior to and

hearing by Planning Board including April 23,
2020
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~ Clarke Caton Hintz Planning Board conducts Area in Need of Redevelopment
hearing; adopts resolution of findings and recommendation to | May 4, 2020

Township Committee :

Township Committee adopts resolution designating the Area in

Need of Redevelopment for the municipal site

Township Committee introduces ordinance to adopt a

Redevelopment Plan for the municipal site

Planning Board determines if Redevelopment Plan is

substantially consistent with the Township Master Plan

Township Committee adopts ordinance to adopt the

Redevelopment Plan for the municipal site

Township Committee adopts resolutions designating the

redeveloper (affordable housing developer) of the municipal

site and authorizing the execution of the Redevelopment

Agreement and Financial Agreement {if applicable)

Fairness and Compliance Hearing Weeks of June 15

and June 22

May 14, 2020

May 14, 2020

May 18, 2020

May 28, 2020

May 28, 2020

I would be pleased to answer any questions posed by Your Honor or counsel for the
parties concerning this report,

Sincerely,

Brian M, Slaugh, PP, AICP
Special Master

Via email;

Cc. Albert Cruz, Esq.
Bassam Gergi, Esq.
Robert Kasuba, Esq.
William Slover, Esq.
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