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Albert E. Cruz 

Partner 

Extension 136 

acruz@newjerseylaw.net 

 

Via E-Filing 

E-FILING LETTER BRIEF  

IN OPPOSITION TO MOTIONS 

TO INTERVENE AND MOTION FOR 

RECONSIDERATION 

 

February 20, 2020 

 

Honorable Michael C. Gaus, J.S.C. 

Superior Court of New Jersey 

43-57 High Street 

Newton, New Jersey 07860 

 

Re: In the Matter of the Township of Chatham for a 

 Judgment of Compliance of its Third Round Housing 

 Element and Fair Share Plan 

 Docket No. MRS-L-1659-15 

Our File No. C22172 

 (Returnable: February 28, 2020 at 1:30 P.M.) 

 

Dear Judge Gaus: 

 

 Please accept this Letter Brief as the Township of 

Chatham’s opposition to the motion of Christopher and Ashley 

Felice (“Felice Plaintiffs”) to intervene or, in the 

alternative, for consolidation of their Prerogative Writs 

lawsuit, Felice v. Township of Chatham, Docket No. MRS-L-002712-

19 (“Felice Complaint”), with this declaratory judgment action, 

and the motion of Betsie Harr to intervene all pursuant to 
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R.4:33-1, R.4:33-2 and the Declaratory Judgment Act, N.J.S.A. 

2A:16-56. 

 A. PROCEDURAL HISTORY AND FACTUAL BACKGROUND OF 

  FELICE PLAINTIFFS’ MOTION TO INTERVENE OR FOR  

  CONSOLIDATION 

 

 On November 14, 2020, the Township Committee of the 

Township of Chatham selected the Township Municipal Building as 

a site to meet a portion of the Township’s Third Round 

affordable housing obligations (Exhibit A at page 16).1 On that 

date, the Township Committee heard a presentation from the 

Township Administration regarding the selection of the Municipal 

Building and to construct a new combined Municipal and Police 

Department Building at the site of the current Police Building 

on Southern Boulevard. That presentation raised questions by the 

public regarding costs and the site selection process which 

could not be fully answered by the Township Committee. 

 On November 26, 2020, the Township Committee held a Special 

Meeting for additional public comment. The Township Committee 

also held additional meetings on December 17, 2019 and 

January 7, 2020 during which the Township Committee authorized 

                                                 
1
 Attached as Exhibits A through I are the approved Township Committee meeting 

minutes of the Township of Chatham for November 14, 2019, November 26, 2019, 

December 12, 2019, December 19, 2019, January 2, 2002, January 7, 2020, 

January 16, 2020, January 29, 2020 and January 30, 2020. 

MRS-L-001659-15   02/20/2020 2:47:45 PM  Pg 2 of 13 Trans ID: LCV2020357297 



To: Honorable Michael C. Gaus, J.S.C. 

 Superior Court of New Jersey 
February 20, 2020 
Page 3 
 
 

{A1192882}  

that the Township Attorney to seek an extension of the 

compliance period. 

 On December 26, 2019, the Felice Plaintiffs filed a 

Prerogative Writs action challenging the November 14, 2019 

designation of the Municipal Building for affordable housing 

(Hoffmann Cert. ¶ 45). The Felice Complaint is a five (5)count 

Prerogative Writs lawsuit alleging procedural deficiencies in 

the selection of the Municipal Building and in Count III alleges 

that the affordable housing at the Municipal Building fails to 

safeguard “the public health, safety, welfare, morals and 

collective interests of the Township of Chatham and its citizens 

or neighboring municipalities and their citizens.” (Felice 

Complaint ¶57). 

 The Felice Plaintiffs make this allegation notwithstanding 

that the provision of affordable housing is “an absolute 

essential in promotion of the general welfare required in all 

local land use regulation”, Southern Burlington County 

N.A.A.C.P. v. Township of Mount Laurel (“Mount Laurel I”), 67 

N.J. 151, 179 (1975), and advances one of the principles of the 

Municipal Land Use Law found in N.J.S.A. 40:55D-2, Sartoga v. 
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Borough of West Paterson, 346 N.J. Super. 569, 580 (App. Div. 

2002). 

 On January 7, 2020, Christopher Felice appeared before the 

Township Committee and offered to dismiss the Felice Complaint 

if the Township Committee agreed not to use the Municipal 

Building for affordable housing:  

9. Chris Felice, 20 Candace Lane, said that his 

lawsuit was filed because time was running  out 

to file [the] action.  He also said that there 

are other residents supporting the litigation. 

Mr. Felice also alluded to a willingness to drop 

the suit if the Township Committee were to 

rescind the decision to designate the Municipal 

Building as the site for affordable housing.  Mr. 

Felice also said that the process to determine 

the value of the Municipal Building should have 

started before the Township knew the site would 

be considered. 

 

[Emphasis added] (Exhibit F at page 6). Pointedly, the 

Township Committee did not accept Mr. Felice’s offer.  

 The Felice Complaint comes well after the Settlement 

Agreement with the Fair Share Housing Center, Inc. was 

authorized by the Township Committee on December 13, 2018, and 

after the February 22, 2019 Preliminary Compliance Hearing and 

the February 22, 2019 Order on Fairness and Preliminary 

Compliance Hearing.  
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 The Felice Plaintiffs claim an interest in this declaratory 

judgment action because they own property within the Township in 

close proximity to the Municipal Building. However, the 

Plaintiffs Felice do not claim an interest in fulfilling the 

Township’s constitutional obligation to provide a realistic 

development potential for affordable housing, the sole issue 

raised by this declaratory judgment action. See, In the Matter 

of the Adoption of the Monroe Township Housing Element and Fair 

Share Plan, 442 N.J. Super. 565 (Law Div. 2015 aff’d o.b. 442 

N.J. Super. 563 (App. Div. 2015). 

 

 B. PROCEDURAL HISTORY AND FACTUAL BACKGROUND  

  OF BETSIE HARR MOTION TO INTERVENE 

 

Procedurally and factually, Ms. Harr is in a different 

position than the Felice Plaintiffs. Ms. Harr is both a property 

owner within the Township and has an interest in fulfilling the 

Township’s constitutional obligation of providing a realistic 

development potential for affordable housing within the Township 

because her property is contributing a portion of the Township’s 

affordable housing obligation. 

Ms. Harr is the owner of the Dixiedale Farm, which is part 

of an approved inclusionary development, with fifty-three (53) 
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market rate units on the Dixiedale Farm and twenty-four (24) 

off-site affordable units at Arbor Green at Chatham. Both of 

which, on December 16, 2019, received preliminary and final site 

plan approval.  

However, as the contract seller of the Dixiedale Farm to 

Sterling/Sun at Chatham, LLC, Ms. Harr relied upon Sterling to 

prosecute the site plan application and to participate in this 

declaratory judgment action. 

Until this motion to intervene and oppose the FSHC cross-

motion to prevent construction at the Dixiedale Farm and Arbor 

Green, Ms. Harr had not sought to participate in this action. 

 

LEGAL ARGUMENT 

 

THIS DECLARATORY JUDGMENT ACTION IS LIMITED TO DETERMINING 

THE TOWNSHIP’S CONSTITUTIONAL OBLIGATION TO PROVIDE A 

A REALISTIC DEVELOPMENT POTENTIAL FOR AFFORDABLE HOUSING. 

       

 

In In re Adoption of N.J.A.C. 5:96 and 5:97, 221 N.J. 

(2015), the New Jersey Supreme Court authorized a limited 

process for municipalities to establish compliance with the 

constitutional obligations to provide a realistic development 

potential for affordable housing: 

     In sum, the judicial processes authorized 

herein reflect as closely as possible the FHA’s 
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processes and provide the means for a town 

transitioned from COAH’s jurisdiction to judicial 

actions to demonstrate that its housing plan 

satisfies Mount Laurel obligations. Our decision 

today set forth in detail the manner in which 

civil actions may proceed, following a ninety-day 

delay in the effective date of the implementation 

order accompanying this opinion. The delay allows 

all parties to prepare for the actions that are 

authorized  pursuant to that order. 

 

[Id. at 6] 

 

 Essentially, the process that the Supreme Court designed 

was to determine when, and if, a developer would be allowed to 

pursue a builder’s remedy lawsuit: 

     Due to COAH’s inaction, we agree that there no 

longer exists a legitimate basis to block access to 

the courts. Parties concerned about municipal 

compliance with constitutional affordable housing 

obligations are entitled to such access, and 

municipalities that believe they are constitutionally 

compliant or that are ready and willing to demonstrate 

such compliance should be able to secure declarations 

that their housing plans and implementation ordinances 

are presumptively valid in the event they later must 

defend against exclusionary zoning litigation. It is 

necessary for this Court to establish an orderly means 

for such proceedings to commence. 

 

[Id. at 5]. 

 

 A. Felice Complaint and Motion 

 

 It is this framework that governs this declaratory judgment 

action. The Felice Complaint does not come within these 

parameters because it is the antithesis of a builder’s remedy 
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lawsuit. The Felice Complaint is designed to frustrate and not 

promote affordable housing. The five (5) count Felice Complaint 

is a challenge to Township action typical of challenges to 

municipal land use suits; namely, Count I (Failure to Provide 

Adequate Public Notice), Count II (Failure to Comply With the 

Township Ordinance and Master Plan), Count III (Failure to 

Provide a Public Benefit), Count IV (Failure to Make Requisite  

or Comprehensive Findings) and Count IV (Failure to Comply with 

N.J.A.C. 5:93-5.3). 

 Count III of the Prerogative Writs action conceivably 

addresses the purpose of this declaratory judgment action – 

constitutional compliance – by alleging a “failure to promote a 

public benefit.” However, Count III by alleging that selecting 

the Municipal Building as an affordable housing site fails to 

safeguard “public health, safety, welfare, moral and collective 

interests of the Township of Chatham and its citizens or 

neighboring municipalities and their citizens” (Felice Complaint 

¶ 57) misses settled law that the provision of affordable 

housing is “an absolute essential in promotion of the general 

welfare required in all local land use regulations”, Mount 

Laurel I, 67 N.J. 151, 179 (1975) and advances one of the 
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principles of the Municipal Land Use Law set forth in N.J.S.A. 

40:55D-2, Sartoga, supra at 580. 

 Accordingly, Count III of the Felice Complaint attempts to 

defeat the purpose of this declaratory judgment action to 

determine whether the Township’s plan is constitutionally 

compliant. 

 Count IV of the Felice Complaint conceivably addresses the 

purpose of this declaratory judgment action – constitutional 

compliance - by alleging that the Township failed to determine 

whether the Municipal Building is a suitable site for affordable 

housing under N.J.A.C. 5:93-5.3. However, “site suitability” is 

an issue for the Compliance Hearing and not a basis for 

intervention or consolidation. 

While the Township opposes intervention by the Felice 

Plaintiffs and consolidation of the Felice Complaint with this 

declaratory judgment action, the Township has no objection to 

the Felice Complaint being managed by the same Superior Court of 

New Jersey Judge managing this declaratory judgment action and 

that administrative remedy should be granted. Further, “site 

suitability” is a matter for the publically noticed final 

MRS-L-001659-15   02/20/2020 2:47:45 PM  Pg 9 of 13 Trans ID: LCV2020357297 



To: Honorable Michael C. Gaus, J.S.C. 

 Superior Court of New Jersey 
February 20, 2020 
Page 10 
 
 

{A1192882}  

Compliance Hearing during which the Felice Plaintiffs may appear 

and present their “site suitability” objections. 

Count I, failure to provide adequate public notice; Count 

II, failure to comply with Township Land Use Ordinance and 

Master Plan and Count IV, failure to  make requisite findings 

are typical Prerogative Writs challenges which can be adequately 

addressed in the normal course and do not require participation 

or consolidation with this declaratory judgment action. 

As stated above, Ms. Harr is in a different position than 

the Felice Plaintiffs because her property was included in the 

FSHC Settlement Agreement. While the Township recognizes that 

Ms. Harr seeks to oppose FSHC’s cross-motion and, therefore, she 

is aligned with the Township’s intent to promote the 

construction of affordable housing, her motion to intervene 

comes too late, well past the February 22, 2020 Order on 

Fairness and Preliminary Compliance Hearing during which she 

allowed Sterling/Sun at Chatham, LLC as the contract purchaser 

of her property to represent her interests. 

Likewise, Sterling has represented her interests in 

opposing the FSHC’s cross-motion to prevent construction from 

proceeding at the Dixiedale Farm and Arbor Green at Chatham. 
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R. 4:33-1, R. 4:33-2 and the Declaratory Judgment Act, 

N.J.S.A. 2A:16-56 all require that the proposed intervenor or 

action to be consolidated share a commonality of issue. In this 

case, the claims of the Felice Plaintiffs are directly at odds 

with the sole purpose of this declaratory judgment action, 

namely, the Township’s constitutional compliance to meet its 

affordable housing obligations. Likewise, for intervention, 

where the party seeking to intervene is adequately represented, 

like Ms. Harr is being represented by Sterling, there is no need 

for intervention.  
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CONCLUSION 

For all of the above stated reasons, the motion of 

Christopher and Ashley Felice to intervene and for consolidation 

and the motion of Betsie Harr to intervene in this declaratory 

judgment action to determine the Township of Chatham’s 

constitutional compliance with its Mount Laurel affordable 

housing obligation should be denied. 

    Respectfully submitted, 

    DIFRANCESCO, BATEMAN, KUNZMAN,  

    DAVIS, LEHRER & FLAUM,P.C. 

    15 Mountain Boulevard 

    Warren, New Jersey 07059 

     Albert E. Cruz /s 
    By:_____________________________ 

       Albert E. Cruz, Esq. 

AEC/kc 

 

 

cc: Bassam F. Gergi, Esq. – Via E-Mail and Lawyers Service 

Robert A. Kasuba, Esq. – Via E-Mail and Lawyers Service 

Robert F. Simon, Esq. – Via E-Mail and Lawyers Service 

Brian Slaugh, PP, AICP – Via E-Mail and Lawyers Service 

 Robert S. Hoffmann, Township Administrator – Via E-Mail 

Gregory J. LaConte, Township Clerk – Via E-Mail 
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LIST OF EXHIBITS 

 

 The following is a list of approved Township Committee 

meeting minutes of the Township of Chatham starting with 

November 14, 2019: 

 Exhibit     Date 

 

 A      November 14, 2019 

 B      November 26, 2019 

 C      December 12, 2019 

 D      December 19, 2019 

 E      January 2, 2020 

 F      January 7, 2020 

 G      January 16, 2020 

 H      January 29, 2020 

 I      January 30, 2020  
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Albert E. Cruz 
Partner 

Extension 136 
acruz@newjerseylaw.net 

 

Via E-Filing 

E-FILING LETTER BRIEF IN  

OPPOSITION TO MOTIONS TO 

INTERVENE 

 

February 20, 2020 

 

Clerk of the Superior Court 

Morris County Courthouse 

Washington and Court Streets 

P.O. Box 910 

Morristown, New Jersey 07963-0910 

 

Re: In the Matter of the Township of Chatham for a 

 Judgment of Compliance of its Third Round Housing 

 Element and Fair Share Plan 

 Docket No. MRS-L-1659-15 

Our File No. C22172 

 (Returnable: February 28, 2020 at 1:30 P.M.) 

 

Dear Sir/Madam: 

 

Enclosed is the Letter Brief of the Township of Chatham in 

Opposition to the Motion of Christopher and Ashley Felice to 

Intervene or in the alternative for Consolidation, and the 

Motion of Betsie Harr to Intervene. 

 

Please E-File the Letter Brief and charge any fee to the 

account of DiFrancesco, Bateman, Kunzman, Davis, Lehrer & Flaum, 

P.C. 
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Clerk of the Superior Court 

Morris County Courthouse 

February 20, 2020 

Page 2 

 

 

 

 

Very truly yours, 

 

        Albert E. Cruz /s 
 

Albert E. Cruz 

AEC/kc 

Enclosure 

 

 

cc: Bassam F. Gergi, Esq. – Via E-Mail and Lawyers Service 

Robert A. Kasuba, Esq. – Via E-Mail and Lawyers Service 

Robert F. Simon, Esq. – Via E-Mail and Lawyers Service 

Brian Slaugh, PP, AICP – Via E-Mail and Lawyers Service 

 Robert S. Hoffmann, Township Administrator – Via E-Mail 

Gregory J. LaConte, Township Clerk – Via E-Mail 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
[A1193000] 
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